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DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS FOR
TUSCANY

This Declaration of Covenants, Conditions and Restrictions is made as of June 2, 1995,
DMB PROPERTY VENTURES LIMITED PARTNERSHIP, a Delaware limited partnership, as

"Declarant,” with reference to the following:
A. As of the date hereof, Declarant is the owner of fee title to the Property.

B. Declarant intends by this Declaration to impose upon the Property mutually
beneficial restrictions under a general plan of improvement for the benefit of all owners of property
within the Property. Declarant desires to provide a flexible (yet common) and reasonable procedure
for the overall development of the Property, and to establish a method for the administration,
maintenance, preservation, use and enjoyment of the Property. '

NOW, THEREFORE, Declarant hereby declares that the Property shall be held, sold and
conveyed subject to the following easements, restrictions, covenants and conditions, which are for the
purpose of protecting the value and desirability of and which shall run with the real property now and
hereafter subjected to this Declaration and which shall be binding on all parties having any right, title
or interest in said real property or any part thereof, and their heirs, personal representatives,
successors and assigns, and shall inure to the benefit of each owner of all or any part thereof.

ARTICLE 1

DEFINITIONS

Except as otherwise expressly provided in this Declaration, the following terms shall, for
purposes of this Declaration, have the meanings set forth below:

11 *Annexable Property" shall mean any and all real property any part of which is
located within two (2) miles of the property described on Exhibit A hereto.

1.2 "Annual Assessments" shall mean those Assessments designated as such in this
Declaration and computed and levied as provided in Section 8.5.

1.3 "Architectural Committee" shall mean the committee established pursuant to
Article 9. ’

1.4  "Articles" shall mean the articles of incorporation of the Association, as the same
may be amended from time to time in accordance with the provisions thereof and with the applicable
provisions of this Declaration, the Bylaws and the statutes. and regulations of the State of Arizona.

1.5  "Assessments” shall mean the Annual Assessments and the Special Assessments

. (as well as any other amounts declared by this Declaration to be a part of the Assessments or declared
* by this Declaration to be secured by the lien created under Section 8.3).
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1.6 "Association" shall mean Tuscany Homeowners Association, an Arizona non-profit
corporation, and its successors and assigns.

1.7 "Association Rules" shall mean the reasonable rules and regulations adopted by
the Association pursuant to Section 7.3.

1.8 "Board" shall mean the board of directors of the Association elected in accordance
with the provisions of the Articles, the Bylaws and the statutes and regulations of the State of
Arizona.

1.9  "Bylaws" shall mean the bylaws of the Association, as the same may be amended
from time to time in accordance with the provisions thereof and with the applicable provisions of this
Declaration, the Articles and the statutes and regulations of the State of Arizona.

1.10 "Common Area" shall mean all real property (inclﬁding the improvements thereto),
all easements and licenses, and all personal property and facilities owned by the Association for the
common use and enjoyment of the Owners.

1.11 "Common Expenses" shall mean the actual and estimated expenses of operating
the Association (including any reasonable reserves), of exercise by the Association of its rights
hereunder and of fulfillment by the Association of its duties and obligations imposed hereby, all as
may be found to be necessary and appropriate by the Board pursuant to this Declaration or pursuant
to the Articles or the Bylaws.

1.12 "Declarant" shall mean DMB Property Ventures Limited Partnership, a Delaware
limited partnership ("DMB"), and its successors and assigns, subject to the further provisions of this
Section 1.12. UDC Homes has an option (the "Option") to acquire Lots from DMB, pursuant to a
written option agreement, a memorandum of which has been Recorded at Recorder’s No. 94-0515922,
records of Maricopa County, Arizona (the "Option Memorandum"). For so long as DMB owns fee title
to any Lot and the Option has not expired or been terminated (other than because of UDC Homes’
acquisition over time of all of the Lots): (a) UDC Homes shall have and exercise all of the rights,
privileges, duties and obligations of Declarant under this Declaration, including without limitation the
right to cast all votes held by Declarant pursuant to this Declaration, the Articles or the Bylaws; (b)
all Lots owned by DMB (or by any affiliate of DMB, or by any trustee for the benefit of DMB or any
such affiliate, or by any successor to DMB so long as the Lot owned by such successor remains subject
to the Option) together with all Lots owned by UDC Homes (or any trustee for the benefit of UDC
Homes) shall be deemed to be owned by Declarant for purposes of this Declaration, including without
limitation for purposes of determining the number and class of votes appurtenant to such Lots; and
(c) UDC Homes shall not assign, transfer, convey or encumber, whether voluntarily, involuntarily, by
operation of law, merger, consolidation, reorganization or otherwise, any rights, privileges, duties or
obligations of the Declarant under this Declaration, or any right or obligation of UDC Homes
hereunder to enjoy, exercise, fulfill or perform any such rights, privileges, duties or obligations of the
Declarant, without the written consent of DMB, as evidenced by a Recorded instrument executed by
DMB (provided that DMB shall promptly execute and deliver to UDC Homes for Recording a consent
to any such assignment or transfer made to, and in connection with UDC Homes’ assignment or
transfer of rights with respect to the Option to, a "UDC Permitted Transferee" in compliance with the
provisions of Section 30 of the option agreement more particularly described in the Option
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Memorandum). At such time as UDC Homes shall have purchased all of the Lots, UDC Homes shall
thereupon be and become the Declarant hereunder and shall automatically succeed to all rights,
privileges, duties and obligations of the Declarant hereunder. If, instead, the Option shall expire or
terminate (other than because of UDC Homes’ acquisition over time of all of the Lots), all rights and
obligations of UDC Homes to have and exercise the rights, privileges, duties and obligations of the
Declarant shall thereupon cease and revert to and be vested in DMB and DMB’s successors and
assigns, and thereafter UDC Homes shall be deemed a Class A Member only as to each Lot of which
UDC Homes is an Owner. Except as expressly provided in this Section 1.12, and subject to the
provisions of this Section 1.12, any assignment of the rights and duties of Declarant shall be evidenced
by a duly executed and acknowledged Recorded instrument executed by the assigning Declarant Wthh
expressly makes such assignment.

1.13 "Declaration” shall mean this Declaration of Covenants, Conditions and
Restrictions, as the same may be amended from time to time. ;

1.14 "Dwelling Unit" shall mean any building or part thereof situated upon a Lot and
intended for use and occupancy as a residence by a Single Family.

1.15 T"Eligible Mortgage Holder" shall mean any holder (as evidenced by a Recorded
instrument) of a First Mortgage who or which shall have made written request to the Association for
notice of any proposed action that, pursuant to Section 12.2 or Section 12.12, requires the consent of
a specified percentage of Eligible Mortgage Holders (which written request must contain the name and
address of the Eligible Mortgage Holder and the Lot number or street address of the Lot against which
the First Mortgage held by said Eligible Mortgage Holder is Recorded).

1.16 "First Mortgage" shall mean a Mortgage Recorded against a Lot which has priority
over all other Mortgages Recorded against that Lot.

1.17 "Lot" shall mean and refer to a lot into which any part of the Property is
subdivided as set forth on the Plat.

1.18 = "Maximum Annual Assessment" shall mean the amount determined for each fiscal
year of the Association in accordance with Section 8.7.

1.19 "Member" shall mean any Person entitled to membership in the Association, as
provided in this Declaration.

1.20 "Mortgage" shall mean a deed of trust, as well as a mortgage, which, in either case,
is Recorded against a Lot.

121 "Mortgagee" shall mean a beneficiary under a deed of trust, as well as a mortgagee
under a mortgage, which, in either case, is Recorded against a Lot.

1.22  "Occupant” shall mean any Person other than an Owner who-occupies or is in

e _.pessession of .a Lot, whether as a lessee under.a lease or otherwise.
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1.23 "Owner" shall mean the Person or Persons who individually or collectively own fee
title to a Lot (as evidenced by a Recorded instrument), provided that Declarant (and not the fee title
holder) shall be deemed to be the "Owner" of each Lot with respect to which fee title is held by a
trustee (other than the trustee of a deed of trust) for the benefit of Declarant, and provided further
that the provisions of this Section 1.23 shall be subject to the provisions of Section 1.12. The term
"Owner" shall not include: (i) any Person who holds an interest in a Lot merely as security for the
performance of an obligation; or (ii) a lessee, tenant or other Occupant of a Lot. Notwithstanding the
foregoing, a Person who holds fee title to a Lot solely as a trustee under a deed of trust pursuant to
Chapter 6.1 of Title 33 of the Arizona Revised Statutes shall not be deemed to be the "Owner" of such
Lot; instead, for purposes of determining the "Owner" of such Lot in accordance with this Section, the
trustor under such deed of trust shall be deemed to hold fee title to such Lot.

1.24 "Person" means a natural person, corporation, partnership, trustee or other legal
entity.

1.25 "Phase"shall mean: (a) any one of the groups of Lots within the Property specified
on Exhibit B hereto; or (b) in the case of any additional property hereafter annexed to the Property
pursuant to Article 6 of this Declaration, any one of the groups of Lots designated as a "phase” in the
Recorded instrument effecting such annexation in accordance with Article 6. In the event that the
Recorded instrument effecting any such annexation does not divide the particular property being
annexed into Phases, then such property shall be deemed to constitute a single Phase for purposes
of this Declaration. The numbers or letters (or numbers and letters) assigned to Phases are and shall
be for reference only and shall not control the order or timing of development or sale of Lots within
any Phase or from Phase to Phase.

1.26 '"Plat" shall mean, collectively: (a) the plat Recorded in Book 394 of Maps, page
31, as hereafter amended, corrected or supplemented; and (b) any other plat or plats Recorded with
respect to any portion or portions of the Annexable Property which are annexed to and made a part
of the Property.

1.27 "Property" shall mean the real property described on Exhibit A hereto, and shall
further refer to such additional property, if any, as may hereafter be annexed thereto pursuant to
Article 6 or as is now or may hereafter be owned in fee simple by the Association, but shall not include
real property, if any, which is deleted and removed from the Property pursuant to Section 6.7.

1.28 "Record", "Recording”, "Recorded"” and "Recordation" shall mean placing or having
placed an instrument of public record in the official records of Maricopa County, Arizona, or of such

other governmental authority, office or official with which or whom the applicable laws of the State
of Arizona prescribe that documents affecting title to real property in the area including the Property
are to be placed of public record.

1.29 "Single Family" shall mean a group of persons related by blood, marriage or legal
adoption, or a group of not more than three unrelated persons maintaining a common household.

1.30 "Special Assessments" shall mean those Assessments levied in accordance with

Section 8.9.
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1.31 "UDC Homes" shall mean and refer to UDC Homes, Inc., a Delaware corporation,
and, subject to the limitations on assignment, transfer, conveyance and encumbrance set forth in
Section 1.12, shall also include its successors and assigns. From and after the date when UDC Homes
shall have purchased all of the Lots, the term "UDC Homes" shall also be deemed to include, in
addition to UDC Homes, Inc., and its successors and assigns ("UDC"), any other Person or Persons
controlling, controlled by or under common control with UDC. '

ARTICLE 2

PROPERTY RIGHTS

Every Owner shall have a non-exclusive right and easement of enjoyment in, to and over
the Common Area, subject to any restrictions or limitations contained in this Declaration or in any
Recorded instrument conveying such property to the Association or subjecting such property to this
Declaration, and subject further to the Association Rules. Any Owner may assign his, her or its right
of enjoyment to (and share the same with) the members of his or her household and assign the same
to and share the same with his, her or its tenants and invitees subject to the provisions of this
Declaration and to reasonable regulation by the Board and otherwise in accordance with such
procedures as the Board may adopt. An Owner who leases his, her or its Lot shall be deemed to have
delegated such Owner’s rights and easements under this Article 2 to the lessee of such Lot for the
term of such lease.

ARTICLE 3

MEMBERSHIP AND VOTING RIGHTS -

3.1  Votes of Owners of Lots. Every Owner of a Lot automatically shall be a Member
of the Association and shall remain a Member for so long as such ownership continues. Except as
provided in Section 1.12, each Owner’s membership in the Association shall be appurtenant to and
may not be separated from ownership of the Lot to which the membership is attributable. In the
event any Lot is owned by two or more Persons, whether by joint tenancy, tenancy in. common,
community property or otherwise, each such Person shall be considered a Member but the membership
as to such Lot shall be joint, and such Persons shall jointly designate to the Association in writing one
of their number who shall have the power to vote said membership, and, in the absence of such
designation and until such designation is made, the Board shall either: (a) make such designation,
in which event such designation shall be binding for all purposes; or (b) declare that until all Persons
who together hold such membership jointly make such written designation, the vote(s) attributable
to such membership under this Declaration shall not be cast or counted on any questions before the
Members; provided, however, that if any one of such Persons casts a vote representing a certain Lot
without objection from any other Person sharing ownership of such Lot, that Person will thereafter
be conclusively presumed to be acting with the authority and consent of all other Persons sharing
ownership of such Lot unless and until objection thereto is made to the Board, in writing.
Notwithstanding the foregoing, so long as the Class B membership is in existence, no Class B Member
= shall at the same time be a Class A Member nor:shall a Class B Member have any Class A votes, and
- .the membership and number of votes of the Class B Member(s) shall be determined in accordance with

U " Subsection 3.3.2. Subject to Subsection 3.3.1, each Owner (other than Declarant, so long as the Class

B membership is in existence) shall have one vote for each Lot owned by such Owner.

5
ARROB6BI







































































































































